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1 Executive summary

Bunde Oude Statenzijl (BOS) plays a central role in the transport of natural gas in North Western Europe. It directly connects three German grids (Wingas Transport, BEB, EON Gastransport) with the Dutch grid (GTS), and indirectly delivers gas from Norway and Russia to the Western European Markets. As a bidirectional interconnection point (IP), it has the capability to (physically) deliver gas in both directions. With growing liquidity at trading points both to the West (TTF, NBP) and to the East (BEB and EGT VPs) of BOS, it has the potential to make a significant contribution to the development of a competitive market in gas throughout Europe. Nonetheless, in order to physically transport gas between markets sufficient transport capacity has to be available. Therefore, the situation with respect to capacity availability, capacity allocation and congestion management is crucial.  
It was the declared goal of implementation phase 1 on BOS to address the capacity situation and to make more firm capacity available to the market if needed. In the process, the capacity situation was analysed in detail
, backed by an assessment of the legal framework in Germany and the Netherlands. 
Much time and effort was spent by TSOs and regulators to clarify on the data. Despite of these efforts it was not possible to match the cross border data due to differing definitions and calculations and due to confidentiality restrictions. This report can therefore only produce estimated figures instead of exact numbers. It proved also to be difficult to deliver concrete solutions to the problems. The group succeeded only partly in activating the knowledge and problem-solving ability of market-participants and feels a need to reflect on the process itself. 

The analysis of the legal framework showed that there are some shortcomings which make the coordination of transport and trade as well as regulatory coordination (in particular data exchange) difficult. The first conclusion is that CAM’s and CMP’s are only partly consistent between Germany and the Netherlands and that firm UILOI regimes are not applied. This lack of consistency is a barrier to a coordinated application of these tools. The second conclusion is that only a fragment of the needed data of the four TSOs was submitted, due to confidentiality claims, the use of different definitions, and the fact that in the Netherlands and Germany the exchange of confidential data between regulators is restricted or subject to the TSOs’ consent, respectively. 
The main findings on the capacity situation were that the physical flow direction at BOS had changed since 2005 to the new direction from Germany into the Netherlands. In 2005 all firm entry capacity into the GTS grid was fully booked (WTKG(GTS information not available), whereas exit capacity from Germany was available with EON Gastransport and Wingas Transport KG. BEB was fully booked in both directions. From 2007 until 2010, all firm entry capacity into the Netherlands is fully booked, whereas firm entry into Germany via the EGT and WTKG grids is available. The conclusion is that there is contractual congestion on BOS. 
With respect to the physical flow situation (2005), only some general conclusions can be drawn. On the one hand for extensive time periods there was very low effective utilisation of transport capacity. For example, at the BEB and EGT flanges, significant amounts of physically unused capacities existed in the time frames for which data was available (GTS(BEB: 4th quarter of 2005: <50% used, EGT(GTS: in 2005 low utilisation up to 2 consecutive months in winter). On the other hand, at other times, there effectively was physical congestion: in the summer of 2005 from EGT to GTS, for example. 
In this specific case there is congestion combined with periods of low physical usage and clear demand for capacity from other market players. The TSOs can play an important role in improving this stand still situation. One measure to solve congestion could be to invest in firm capacity along the lines of the physical flow patterns. Another measure, aimed at increasing the value of interruptible capacity, could be improving information on flow patterns and interruptions provided by the TSOs, making the chance of interruptions transparent and consequently interruptible capacity more valuable to shippers.
Where physical congestion exists, network reinforcements (investments in capacity) on both sides of the border could solve practical and technical problems. However, up to this moment investments have been made separately and autonomously by each TSO. For example, expansion projects on the EON Gastransport grid have been completed while GTS investments still  have to be undertaken. For the time being, this results in mismatches in technical capacity and consequently in contractual and sometimes physical congestion on the Dutch side. 
GTS investments, which will come into effect in 2012, are expected to improve the situation, but are on the other hand expected to be fully booked again. Consequently, GTS has announced to continue to assess market demand through a succeeding open season after 2010 and to expand accordingly. Wingas Transport is conducting an open season in autumn 2007. Others are expected to follow. These various plans show the clear need for coordinated investment planning or coordinated open seasons to prevent inefficient mismatches in available cross-border capacity. These coordinated procedures do not yet exist. Therefore, the issue of investment will require further attention from TSOs and regulators. 
Short of new investment, the commonly known congestion management procedures are at the disposal of TSOs to use existing capacity as efficiently as possible. Whereas long-term UIOLI has never been applied, TSOs short term interruptible UIOLI
 is applied quite frequently. This kind of capacity however, is only partly meeting market demands. Shippers have a problem of actually valuing interruptible capacity and consequently demand more detailed and more up-to-date information on the chance of interruption. This work has already been picked up on a formal basis by the GRI NW workstream on transparency with respect to the entire North-West Region. However, at BOS, new transparency requirements could be implemented in the short term as a pilot.
Other measures to increase available firm capacities in the main flow direction in the short to mid-term, such as the purchase of “flow commitments” in the counter-direction (in the case of BOS this would be the direction from the Netherlands into Germany), which would allow TSOs to allocate more firm capacity in the main direction (from Germany into the Netherlands), continue to be under examination by the TSOs and will be presented at a later stage in the project. 

From these findings on implementation goal 1, the recommendations are as follows:

· The TSOs are asked to make concrete proposals on the coordination of application of CAM, CMP, and UILOI, meeting the needs of the market. 

· TSOs are asked to make proposals to cooperate on investment / open season procedures more closely.
 Evaluation of these proposals should be input for legislative amendments concerning coordinated investments.
· TSOs / shippers are requested to implement concrete measures, such as flow commitments, in order to make more firm capacity available. 
· Where regulators identify further “legal bottlenecks” that hamper cross border coordination they will make proposals for legislation to solve them.
· Shippers are requested to share their problem-solving ability and to enhance their concrete input.
Way forward
The work on BOS will continue with implementation goal 2, which was identified in the 4th IP meeting and mainly deals with the issues of flow commitments and coordinated open seasons / investments in order to increase capacity. Thereby, the crucial point “capacity” will continue to play an important role as the basis for all further work and will need to be continuously monitored. 

2 Introduction 

2.1 General
ERGEG’s Gas Regional Initiative (GRI) aims at resolving barriers on the way to a Single European Market for Gas by means of the regional approach. The GRI is a joint project of shippers, traders, TSOs, and regulators, based on voluntary cooperation, aiming at improving trade, TPA, liquidity, and competitiveness through voluntary measures short of legally binding acts or changes to existing legislation. The North-West region has decided to focus its line of work on several priorities, which had been identified as the most promising and best suitable to achieving practical progress under the above mentioned terms. The assessment of and improvement to “Interconnections, Primary and Secondary Markets” as one of those priorities, focuses its work on specific interconnection point (IP) related issues. This paper resumes the work and learnings from “implementation phase 1”, which dealt with the capacity situation on BOS. This paper also sets out to make recommendations on the improvement of the situation.

2.2 Project Plan
As depicted in excerpt 1 from the project plan, the three IPs chosen for the year 2007 are 
· Bunde Oude Statenzijl (BOS), 
· Quevy / Blarégnies / Tainières,

· Obergailbach / Medelsheim. 
Excerpt 1 from the project plan

[image: image29.wmf]Cross border cpt. GTS->WINGAS TRANSPORT

2005

0

1

2

3

4

5

6

7

8

Jan

Feb

Mrt

Apr

Mei

Jun

Jul

Aug

Sep

Okt

Nov

Dec

Millions

Month

Capacity (kWh)

Firm booked WTGK

Firm booked GTS

Firm total WTKG

Firm total GTS

Firm available WTKG

Firm available GTS

Interruptible booked WTKG

Interruptible booked GTS


[image: image1]
According to the project plan for this priority, the work on the first selected IP - BOS - is to be structured in a way that aims at addressing individual issues for a set period of time (approximately four months / so called “implementation phase”), before turning to the next issue for an equally long period. (see excerpt 2)
Excerpt 2 from the project plan:
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2.3 Overview on meetings & work done so far
At the initial meeting in Paris, it was decided by the present stakeholders, TSOs, and NRAs to address as the most pressing and important goal the issue of lack of available firm capacities at BOS. 
The process is shown in the following table.
	
	
	Main topics

	Kick-Off

1st meeting

11 May
	Paris
	Summary of main problems as identified in the “Bonn Report”

Identification of possible implementation goals

Ranking of implementation goals
Timing of work

Decision of first working meeting

	2nd meeting

26 June
	Hannover
	Introduction of first results on legal framework on data exchange, CAM, and CMP by NRAs
Evaluation of historic booking and flow situation

	3rd meeting

10 August
	Essen
	Addition on legal framework analysis on investment
Evaluation of present and future booking situation and planned investments

	4th meeting

12 October
	Bonn
	Overview on transparency requirements / Open Season Framework (UK) / shippers’ problems and flow commitment proposal by EFET
Presentation of current and upcoming Open Seasons / on absent application of UIOLI in the past and a first proposal for flow commitments by TSOs

Discussion on Draft Report & next implementation goal (FC)


3 Legal Framework
The outcome of the legal framework analysis on data exchange, CAM, investments, and CMP in Germany and the Netherlands is shown in the following table. The European legislation has not been examined. 
	Issue
	Sub-issue
	Germany
	Netherlands



	Data exchange between NRA
	publicly available information 
	Unrestricted


	Unrestricted

	
	Unpub-lished information
	- receiving NRA uses information only for purpose of energy regulation

- receiving NRA uses information only according to the purpose of original investigation by BNetzA 


	Depends on the kind of information. 

On request the DTe has the obligation to publish all non-confidential information (“Wet openbaarheid bestuur’’) There are only limited grounds of refusal. (E.g. endangering international position of the State.) The source of the information is irrelevant.  

For confidential information see below.

	
	confidential information

(incl. business and company secrets)
	- receiving NRA uses information only for purpose of energy regulation

- receiving NRA uses information only according to the purpose of original investigation by BNetzA 

- only upon approval by the enterprise

- receiving NRA promises confidentiality 
	By law it is prohibited for DTe to publish confidential commercial data (‘Wet openbaarheid bestuur’ applicable to all government). Approval or disapproval of the company is irrelevant as DTe has to assess confidentiality by itself DTe is liable for the damage caused by publishing of confidential commercial data by or via DTe. This responsibility is under current legislation not transferable.  Moreover, the source of the information is also irrelevant (e.g. received on request, or from another state etc). This law also applies to information received from other regulators or transferred to other NRA’s etc. Therefore, DTe always has to check the nature of the information. 

DTe has the right to ask all the information it needs from the companies and the TSO to fulfil its legal obligations according to the Gasact and the Reg.. (art. 34/35 Gasact), including confidential commercial data. These data can only be used for the implementation/enforcement of the Gas act, Electricity act, some parts of the Consumer Act, the Competition act or the Reg.  

	
	transfer of information by the recipient NRA
	- only upon approval by BNetzA


	All information (whether commercial confidential or not) about a company DTe receives in connection to a duty given by the Gas act or the Reg. shall only be used for the implementation/enforcement of the Gas act, Electricity act, some parts of the Consumer Act, the Competition act or the Re. Therefore, for a transfer to another NRA  there has to be a relation to the Gas act,  Electricity act, some parts of the Consumer Act, the Competition act or the Re. This requirement needs to be fulfilled. For each further transfer the fulfilment of this  requirement has to be checked again by DTe.

	
	transfer of confidential information by the recipient NRA (incl. business and company secret)
	- only upon approval by the Bundesnetzagentur

- only upon approval by the company

- receiving NRA promises confidentiality 


	All information (including commercial confidential) about a company DTe received in connection to a duty given by the Gas act or the Re. shall only be used for the implementation / enforcement of the Gas act, Electricity act, some parts of the Consumer Act, the Competition act or the Re. Therefore, for  a transfer there has to be a relation to the Gas act, Electricity act, some parts of the Consumer Act, the Competition act or the Re. 

DTe stays liable in case confidential information is published by another NRA. 

	Data exchange  between companies and TSO and publishing by TSO
	
	
	For TSOs, DSO’s and other gascompanies, publication or transfer of all confidential information is forbidden according to article 37 Gas act. On the other hand the TSO has the legal obligation upon the Gas code to publish certain information. So does Reg. 1775/2005.  Therefore the Reg. and the Gas code limit the confidentiality of data. 

	Investment
	legal situation on investment 


	TSOs are obligated to operate, maintain, and develop as needed a safe, reliable, and efficient energy supply system non-discriminatorily, to the extent this is economically feasible.  ; 

(§ 11 Energy Act)

Duty can be enforced by NRA; 
	A gas transmission company is required to operate, maintain and develop its gas transmission network subject to economic criteria, in a manner that ensures the safety, efficiency and reliability of the gas transmission network or the installation and the transmission of gas and spares the environment. 

In addition, it is the task of the TSO to:

· Realize connections with other gas transport networks.

· Make provisions with regards to the security of supply

· Make provisions with regards to the availability of sufficient transport capacity considering transport certainty

(10/10a Gas act).

	
	allocation for new investment
	Default principle: FCFS

Questionable whether FCFS is non-discriminatory in all cases

Open season may be more appropriate
	TSO uses Open Season to contract and allocate new capacity. For non-contracted new capacity TSO uses FCFS. (see below)

	CAM
	General principle 


	The general principle of capacity allocation is FCFS (§ 9 section 1 GasNZV)
	For primary capacity the Dutch gas codes prescribe since 1 january 2007 FCFS (art. 2.1.2 Transportvoorwaarden LNB) . DTe can give an exemption from the codes on request (art. 12h Gas act). DTe has determined the gas codes and can request a proposal for change from the joined DSO’s/TSO. When not received in due time, DTe can change the code itself (12c/12f Gas act). 

	
	Re-allocation 


	If firm capacity becomes available, TSOs shall offer to transform sold interruptible capacities into firm capacities. (§ 9 section 4 GasNZV)
	The TSO offers firm capacity unless otherwise contracted or not available (art. 2.1.2. Gas code ).

	
	Allocation of the last remaining 10% 


	If bookings exceed 90% of the technical capacity further capacities are not to be allocated until 24 hours after bookings. If after those 24 hours a contractual congestion is identified, FCFS may not be applied to this segment (§ 10 section 3 GasNZV)
	No separate provision 

	
	Allocation in case of contractual congestion 


	If bookings exceed 90% of the technical capacity and the requests for capacities exceed the available capacities, capacities have to be allocated primarily to shippers injecting biological methane and gas from biomass. TSOs have to organize an annual auction to allocate remaining available capacities. Available post-auction capacities are primarily to be offered to the participants of the auction process in proportion of the requested capacities. Further available capacities have to be offered in a non-discriminatory way. (§ 10 section 4 GasNZV)
	In case of artificial shortage the TSO shall recollect all capacity rights which are used insufficiently for at least one gas month and for which at least one request from another party was received (art. 2.4.1 Gascode). The TSO has to ask an explanation to the capacity holder. When not sufficient the TSO shall offer this capacity to the requesting party. 

So far this UIOLI has not been used.    

	CMP
	Short term UIOLI 


	TSOs are entitled to offer non-nominated capacities day-ahead on interruptible basis without releasing the original capacity owner from his payment obligations. The same applies in case of nominations distinctly below the allocated capacities. The shippers’ rights of re-nomination remain unaffected. (§ 13 section 1 GasNZV)
	GTS uses interruptible capacity as a form of CMP. 

	
	Long-term UIOLI 


	Shippers who use only a small amount of their booked capacity or do not use it at all over a period of six months have to be requested by the TSO to sell the unused capacity on the secondary market. At least one of these months must be between October and March. If shippers do not sell their capacities within the following month TSOs shall withdraw the unused capacities. Shippers can veto withdrawal by demonstrating substantiated that capacities to be withdrawn are needed to fulfil contractual obligations. TSOs shall offer withdrawn capacities primarily to shippers whose original request has not be satisfied. (§ 13 section 2 GasNZV)
	See above.


4 Capacity Situation: Past, Present, & Future
4.1  Description of the process towards goal 1

The agreed goal of implementation phase 1 on BOS was to examine the capacity situation and to make more firm capacity available to the market if needed. As a basis, data on past, current, and future capacities was requested and eventually provided by the TSOs active at BOS. To get a first idea of the actual connection layout and to allow insight into the capacity issues, TSOs delivered graphics and diagrams as presented in the following paragraphs. The conclusions drawn from the figures represent the regulators’ views on the issues.
4.2 Pipeline connections
When looking at the IP BOS (H-Gas), as depicted in the following Fig. 1, the capacity on the Dutch side (upstream or downstream, depending on the actual flow direction) can be allocated in different ways to the three grids in Germany (exits or entries, respectively).
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The historical flow was directed from the Netherlands into Germany. Demand of capacity in the East-West direction developed long after demand for capacities in the West-East direction (due to rising market needs mainly in the UK). Expansion projects were already initiated by TSOs. Because of the specific physical grid situations, capacity increases were accomplished earlier on the German side.
Regarding the actual technical situation on flanges and connections on the GTS side, the 3rd IP meeting revealed even more complex circumstances than the already known joint scrubber(s) which would lead to cross-influences of exit capacities to EGT and WTKG. The additional (former) D-Gas connection (IP2) for example and other disregarded technical aspects constrain the free allocation of technical capacities to the three different flanges. This should be taken into account in future analyses. 
In general, the cross border capacities themselves are influenced by

· Upstream capacity (e.g. compressors, pipelines)

· Downstream capacity (e.g. compressors, pipelines, geographic distribution of offtakes)

· Station capacity: Metering facilities and supporting equipment (e.g. scrubbers, filters)

and may evolve over time because of further developments of the networks. 
In order to get a better understanding of the capacity issue at BOS, the provision of detailed network plans - also of up- and downstream technical facilities and interconnection points within the directly adjacent Dutch and German networks – is necessary
.
4.3 Past: Bookings and Usage (2005)
4.3.1 Booked, total and available capacities
The following diagrams show – per connection - the booked (firm / interruptible) and available (firm) with the respective total (technical) capacities in kWh/h as provided by the TSOs for the year of 2005.
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Fig. 2 : Bookings & cross border capacities BEB ( GTS
Fig. 2 indicates – besides full booking of firm capacities on both sides and substantial booking of interruptible capacities in the 4th quarter of 2005 - a mismatch of firm total capacities. The bottleneck in terms of firm total capacities would be at the GTS entry. For the first 9 months, data was withheld by TSOs due to confidentiality.
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Fig. 3 : Bookings & cross border capacities GTS ( BEB
In the opposite direction, from GTS to BEB, full booking of BEB’s entry is apparent in Fig. 3, whereas the GTS exit was not fully booked, but oriented along or slightly above BEB’s firm total. The bottleneck at this point would be constituted by BEB’s limited (and comparably very low) firm total entry capacity.
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Fig. 4 : Bookings & cross border capacities EGT ( GTS
As one can deduce from Fig. 4, GTS firm total entry capacity is just about one third of EGT’s firm total exit capacity resulting in a substantial mismatch of technical capacities, creating a bottleneck on the Dutch side. Despite this significant mismatch, both GTS entry and EGT exit were fully booked. GTS booking data from April through September is missing due to confidentiality issues.
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Fig. 5 : Bookings & cross border capacities GTS ( EGT
Looking at the West-East direction (GTS exit to EGT entry) in Fig. 5, both sides had still quite some firm capacities available, although EGT had an amount booked that was comparable to the GTS firm total exit, which itself was variably calculated by GTS. EGT’s firm total entry is also higher than GTS’s firm total exit capacity.
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Fig. 6 : Bookings & cross border capacities GTS ( WTKG
The situation at the WTKG flange (GTS ( WTKG, cf. Fig. 6) was less pressing, since capacities were available. Noteworthy is the variable (supposedly, demand following re-calculation and therefore regularly adjusted) GTS firm total exit capacity in comparison to the constant firm total WTKG entry capacity. 
No data was provided on the opposite direction WTKG ( GTS, due to confidentiality concerns.

4.3.2 Physical flows
The following graphs depict the actual physical flows at the interconnections. Unfortunately, data on the WTKG/GTS flange was withheld by TSOs due to reasons of confidentiality.
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         Implementation goals m ay vary  for each IP , as determined in the preparatory phase .   
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Fig. 7 : Actual physical net flows GTS ( BEB
Fig. 7 shows the physical hourly flows at the GTS(BEB connection for the 4th quarter of 2005. A (temporary) change in the former physical flow direction can be observed (starting around hour 609, when the flow begins to turn negative), at some point even touching BEB’s total firm exit capacity towards GTS. BEB’s total firm entry is physically used less than 50% in the time frame provided. Due to this relatively short time window of available data and the change in flow direction, of course, one cannot generalise or deduce valid conclusions on possible low (physical) usage rates.

In the following Fig. 8 on the EGT/GTS flange, contrary to Fig. 7, minimum and - more important - maximum flow rates are given for each month. GTS’s firm total entry capacity (though missing both here and in Fig. 4 for April through September due to confidentiality) was by far not physically fully used in January, February, November, and December. Rather, usage rose intensely and remained at a high level from March until October. An explanation for these varying physical utilisation rates is the fact that the Netherlands exports more H-calorific gas during winter. Therefore, the standard Germany-to-Netherlands flow will have been reduced and therefore physical utilisation decreases.  This does not necessarily mean that the capacity is used inefficiently. Finally, it can be learnt from Fig. 4, that this abundant EGT exit capacity was not the limiting factor at this point. 
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Fig. 8 : Actual physical net flows EGT ( GTS
4.3.3 Conclusions concerning historical bookings and usage
There is apparently no coordination in the calculation and publishing of common total firm (technical) capacities. The bottleneck is located at the GTS entry (from BEB & EGT). Full bookings were observed at the BEB flange (in both directions) and at the EGT connection in the direction to GTS. This contractual congestion is confirmed by BNetzA insights into past and recent access refusals (2005-2007) into Germany
.

As a result from the data available so far, it seems possible to assume generally low physical net usage, especially in winter. Certainly with respect to specific periods (e.g. up to two consecutive months) actual usage and therefore allocation of unused capacity (for example via UIOLI) could still be optimised. Those physically unused capacities (highlighted by orange arrows in the figures above) should principally be brought back as firm to the market – at least on a short term basis. Other possibilities for increasing bookable firm capacities – such as re-calculation of total firm capacities taking into account statistics of the past physical flows, joint calculation and cooperation among adjacent TSOs, and other measures - are outlined in chapter 5 of this report.
4.4 Present and Future: Capacity and Bookings up to 2010

To get a better insight into the present and future capacity situation, TSOs were asked to provide data on bookings up to 2010. The detailed figures on booked, available and total firm capacities at the adjacent flanges on a monthly basis are presented in the subsequent diagrams (Fig. 9 through Fig. 16).

The results are summed up in the following table, indicating persisting contractual congestion – mostly on the Dutch side at the respective GTS entry. The firm total capacities are generally lower at the GTS entry than at the respective exit from the different German flanges. In one case the German BEB entry features the smaller technical (total firm) capacity.

[image: image11.emf]Available Capacity at BOS until 2010

Direction TSO Status

TSO with 

lower 

technical 

capacity

BEB no capacity available

GTS no capacity available x

GTS some available

BEB no capacity available x

EGT no capacity available*

GTS no capacity available x

GTS some available

EGT some available**

WTKG much cap. available

GTS no capacity available x

GTS much cap. available

WTKG some available***

 ** incomplete data

*** partly with limited assignability

  * valid for IP1; at IP2 EGT side fully booked, GTS confidential

    (cf. Fig. 11 -  Fig. 14)

WTKG >>> GTS

GTS >>> WTKG

BEB >>> GTS

GTS >>> BEB

EGT >>> GTS

GTS >>> EGT*
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Fig. 9 : Booked, total and available capacities: BEB ( GTS
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Fig. 10 : Booked, total and available capacities: GTS ( BEB
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Fig. 11 : Booked, total and available capacities: EGT ( GTS (IP1)
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Fig. 12 : Booked, total and available capacities: GTS ( EGT (IP1)
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Fig. 13 : Booked, total and available capacities: EGT ( GTS (IP2)
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Fig. 14 : Booked, total and available capacities: GTS ( EGT (IP2)
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Fig. 15 : Booked, total and available capacities: GTS ( WTKG
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Fig. 16 : Booked, total and available capacities: WTKG ( GTS
5 Recommendations on legal framework
This section summarises the main findings and draws conclusions and recommendations of a legal nature by the regulators. On several of the issues examined in the legal framework section, changes and amendments to existing legislation or new legislation are needed for instance in the  3rd package
. On other issues more research is required.
The exchange of confidential TSO and market data between DTe and BNetzA is difficult and may in certain cases be impossible altogether. BNetzA would ultimately require the consent of the “owner” of the data, which it is uncertain to receive. In the Netherlands DTe can share data with other regulators. However, DTe stays responsible for the safeguard of the confidentiality of the data.  In case confidential data become public DTe will be liable for potential claims, even if another regulator publishes the data.
The publication of data by the TSOs is at BOS restricted.  Currently, data are considered confidential by TSOs when it meets the criteria of the so called minus-three-shippers’ rule (reg. 1775/2005). Most TSOs have requested permission to DTe and BNetzA to restrict the publication of data, these applications are currently under review. Clearly, under a European framework of regulatory coordination, a need exists for a more practicable framework. The establishment of such framework is not within the realm of NRAs, but rather the responsibility of lawmakers. An amendment to national legislation might solve these particular problems with respect to the two States involved. However, it can be assumed that comparable problems exist with other States as well. It is therefore recommended that European lawmakers take up the issue and propose provisions on regulatory coordination, in particular with respect to the exchange of confidential information. 
With respect to investment, the examination has shown that up to this point the TSOs have not taken the opportunity to coordinate their investments. If this situation does not improve a legally binding framework for harmonised grid expansions, both in terms of their dimension and their timing is needed. Adoption takes time and therefore has to start as soon as possible. In the context of creating a European market for natural gas, coordinated network planning and investment, accompanied by joint market assessment and capacity allocation, is needed. Therefore, to preclude the risk that a lot of time will pass without proper action, we propose to make concrete EU-legislation on coordinated open season procedures and harmonised investment planning. 
Capacity allocation mechanisms both on the German and the Dutch side are by default first-come-first-served. On the German side, in case of a contractual congestion, the remaining 10% are to be auctioned. There is some uncertainty as to the application of this provision, as some TSOs see no need for auctioning where a real-time online booking tool is in place. Auctioning seems to be the most suitable allocation tool in case of congestion. As the experience with the “day-ahead-capacity-auctions pilot” at Bunde / Oude / Statenzijl has shown, the existing legal framework in Germany and the Netherlands currently admits day-ahead auctioning only on the secondary market. Bundling capacity products at the border, as requested by some shippers, is another option which would require first the coordination of allocation procedures as well as capacity calculation. On this item the TSOs have not taken coordinated concrete action. If this situation does not improve a legally binding framework is needed. The adoption of it takes time and therefore has to start as soon as possible. As a result it would make hoarding less appealing as hoarding would become more expensive. Moreover, it would lead to simplified booking and transaction procedures. At this moment it is not clear whether this can be achieved under reg. 1775/2005 and the current national legislation. In cases where more than two States are involved, a purely national approach would clearly fail. It is therefore recommended to preclude the risk that a lot of time will pass without proper action, we propose to make concrete EU-legislation TSOs on coordination between TSOs,. 
Congestion management procedures are in place, but not fully effective. Whereas interruptible use-it-or-lose is possible, this option is not very attractive to most shippers for two reasons. First because this is only short-term, and not long term capacity, and therefore not meeting the needs of all shippers. Second, because of lack of information on the actual risk of interruption and lack of possibilities to compensate the losses incurred in the case of interruption, i.e. by alternative means of procurement to be provided by the TSO within its balancing system or a liquid balancing market. It is therefore recommended to improve the transparency situation.. Long-term use-it-or-lose-it is both nationally and in art. 5 Reg. 1775/2005 legally prescribed, but was never applied. Explanations as to why this was the case vary. Some would like to see the provisions as too lenient, whereas others believe that there was simply no need for an actual application of this CMP tool. The TSOs seem not to see a role for themselves to enhance the use of the capacity. On this item the TSOs have not taken concrete coordinated action. If this situation does not improve a legally binding framework is needed. The adoption of it takes time and therefore has to start as soon as possible.  In the interest of a higher utilisation of the technically available capacity, a better application is  necessary. To preclude the risk that a lot of time will pass without proper action, we propose to make concrete EU-legislation. 
6 Remedies / Recommendations on operational and technical issues

This paragraph presents remedies and recommendations of a more technical / operational nature by the regulators (if not stated otherwises). Generally, the following specific recommendations require strong commitment from the TSOs involved. In particular, the issues pointed out in paragraphs 6.1.2 and 6.1.3 demand intense dedication from TSOs, since it is the TSOs who must propose and implement the improvements in this highly complex and technical matter.
6.1 Better use of existing capacities as firm
6.1.1 Firm UIOLI
Since shippers ask for short-term capacity, a concrete possibility to improve the congested situation would be to enhance the application of (existing) firm Use-It-Or-Lose-It (UIOLI) mechanisms. Shippers explicitly requested clarification and a description of TSO activities to detect capacity hoarding. Detecting UIOLI cases is initially the responsibility of TSOs. Therefore, a clarification on the several reasons not to use long term capacity management is needed. 
In parallel, as one shipper proposes, the further development of the UIOLI-concept towards a Use-It-Or-Sell-It (UIOSI)- or Use-It-Or-Get-Paid-For-It (UIOGPFI)-principle should be explored, which will give additional incentives to increase the liquidity of a secondary capacity market.

6.1.2 Flow commitments
Another possible option to improve the situation of available firm capacity, especially in the direction towards the Netherlands, as suggested by NRAs and TSOs, lies in the examination of the concrete potential and concrete solutions (for example identification of possible contractual partners, costs
, spots etc.) of entering into so called flow commitments
. Under such a flow commitment, a shipper would promise to transport gas at the request of the TSO in the respective direction and/or the adjacent networks of BOS (for example at the location of “Bunder Tief” in Germany). With such binding contracts at certain crucial spots in the network, more capacity could be freed up at the interconnection BOS itself. 
As TSOs depict, flow commitments constitute an already established tool in Germany. In the Netherlands, there are concerns that flow commitments could have a negative impact on a fully decoupled entry/exit system and on the developments of a liquid gas market. Possible solutions should be checked against the problem and the costs – both quantitatively and qualitatively – for implementing a specific solution.
6.1.3 Improved coordinated capacity calculation and other options
[NB: This recommendation was solely composed by BNetzA, and has not been discussed in the meetings.]
According to the capacity data provided, it is necessary and possible, to increase cooperation between TSOs to allow for coordinated calculation and matching of technical capacity following actual demand, taking historical flow patterns into account. This kind of variable allocation of total firm capacities should already lead to some additional capacity gains. If a joint assessment of the TSOs should not be successful, TSOs will be asked to present and justify the results of their attempts.
Cooperation between TSOs should not be limited to one specific interconnection point. Eventually, all other common IPs and even indirect links in the downstream networks have to be taken into account. To achieve this, TSOs have to cooperate closely on:

· Agreements on swap-transactions 

· Agreements on timely difference between nominations and flows (earlier and/or later)

· Agreements on mutual usage of capacities and linepack of all the TSOs connected at BOS.

In doing so, gas could be exchanged internally among, for example, the German TSOs involved, leading to more available firm capacities at the bottleneck BOS. This kind of cooperation is laid down and required in German legislation and the common German TSO cooperation agreement. 
Insofar that trade and transport are independent of each other, nominations must not hinder the optimisation of transport-dispatch. This optimisation should increase the availability of firm capacities.
6.2 Improvement of transparency on interruptible capacity

In order to maximise utilisation and improve shippers’ confidence in interruptible capacities, transparency on that kind of capacity should be at optimum. By increasing transparency, the value of such a product would rise and be therefore used more often. Provided that sufficient economic incentives to buy interruptible capacities exist and assuming that a functioning cost-effective energy balancing regime is in place, the risk of interruption seems manageable under economically reasonable terms.

Shippers were asked to examine whether the current GTS pilot internet data publication on interruptions is sufficient and whether it could serve as a basis for other TSOs. In response to that, EFET commended GTS publication and additionally presented a short update on the current work within the transparency workstream.
. To avoid double work, the group decided to completely leave out transparency issues in the work on IP B.O.S..
6.3 New coordinated investments

At this stage, according to GTS, investments (financially secured via long-term binding contracts starting in 2012) are only planned on the Dutch side, according to the outcome of an open season procedure. German TSOs have not committed to any new investments and / or planned open seasons in the past meetings. However, WTKG has published on short notice its procedural steps of an open season for additional capacities on the Nord Stream extensions.
 The KAPAL project also includes capacity extensions on the existing WTKG-route to BOS via upgrading the compressor station at BOS. Possible additional capacities will be allocated among the interested parties (who have registered for the open season process within the last three weeks of August) until mid of December 2007. GTS & WTKG were requested to present information on recent and upcoming open season procedures (for 2012/12 & later) in the BOS context including scope, capacities, locations, schedule, process, and interim results (e.g. on capacities already allocated and mechanisms applied etc.).

According to NRAs’ remarks, timing and allocation of investment must be better coordinated between the adjacent TSOs via a joint open season. Therefore, TSOs were asked to study and propose a common open season for BOS for capacities after 2010 (until 2015) including short-term products. 
Within the 4th IP meeting, GTS reported on its 2005 Open Season and its current Open Season, whereas E.ON GT announced to start such a procedure in 2008. First steps to (at least timely) coordinate the processes / outcomes have been taken.
Also, TSOs were asked to propose possibilities to invest (e.g. into joint scrubbers) to - for example - maximise GTS entry capacities in order to allow for available GTS entry capacity from WTKG to be re-allocated to GTS entry flanges from BEB / EGT. Further assessment of this issue requires GTS to provide a connecting diagram and technical details (incl. auxiliaries) of current network interconnection as already described in paragraph 4.2. 
7 Follow-up: Implementation Goal 2
Before identifying implementation goal 2, it is to be noted that a need to continue work on the capacity issue addressed as implementation goal 1 persists. Based on the above findings on implementation goal 1 and the general way proposed in the project plan, keeping in mind that short to mid-term progress is needed, NRAs proposed the following choices:
· Improvement of transparency for interruptible capacities on the basis of GTS publication (Coordination with transparency workstream needed. Possible problems: “Minus-three-shippers-rule”?) 

· Creation of bundled or at least harmonised products (Possible problem: Highly technical issue!) 

· Coordinated or joint investment / open seasons 

· Improvements to capacity calculation, because low physical usage identified seems to indicate that a possibility exists to allocate more firm capacity. (Possible problem: it is a highly complex issue, where dedicated TSO involvement is necessary!)
· Study and proposals on possible flow commitments
During the 4th IP-meeting, consensus has been reached regarding the next relevant implementation goal(s). The issue of flow commitments as well as coordinated open seasons / investments will be further analysed and monitored. With regard to flow commitments, TSOs offered to work out a specific tendering process in coordination with EFET. Especially shippers were asked to study and propose concrete possibilities for such flow commitments at B.O.S. and – where applicable (for example BEB) – also for other locations leading to more available capacity at the interconnection point (especially towards GTS). It has been also agreed, to have short regular updates (oral status reports) on the progress achieved within the other workstreams “transparency” and “DACA” by participating stakeholders.
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Fig. � SEQ Abbildung \* ARABIC �1� : 





Fig. � SEQ Fig. \* ARABIC �1� Simplified scheme of pipeline connections at BOS








� A comprehensive picture could not be drawn due to confidentiality concerns of TSOs, in particular with respect to the “three-minus-shipper-rule”. 


� From the understanding of the IP and Enabler Group, “interruptible use-it-or-lose-it” refers to the offer of capacity on an interruptible basis. It is not considered to be a genuine use-it-or-lose-it regime, because the initially booked firm capacity remains with the initial shipper, who retains the right to re-nomination.   


� This includes close upstream and downstream coordination especially in Germany, where the three participating TSOs are interconnected at points other than BOS.


� GTS has been asked to provide a connecting diagram & technical details (incl. auxiliaries) of current network interconnection.


� Where values equal zero, this is usually caused by lack of data, mostly due to confidentiality reasons. 


� Under the German Energy Act, TSOs must notify the regulator of any turned down TPA request. 


� As presented by the EU Commission on 19 Sept. 2007. 


� Costs in particular require thorough examination in cooperation with NRAs, in particular with respect to the eligibility of such costs as part of the regulated asset base. 


� This specific congestion management tool was originally devised by BEB and has become a part of German legislation, cf. section 6 para. 3 GasNZV.


� Cf. also EFET’s “wish-list“.


� OPAL (starting operations in Oct. 2010), NEL, and KAPAL (both having their start-up scheduled for Oct. 2012).
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Tabelle1

		

				Available Capacity at BOS until 2010

				Direction		TSO		Status		TSO with lower technical capacity

				BEB >>> GTS		BEB		no capacity available

						GTS		no capacity available		x

				GTS >>> BEB		GTS		some available

						BEB		no capacity available		x

				EGT >>> GTS		EGT		no capacity available*

						GTS		no capacity available		x

				GTS >>> EGT*		GTS		some available

						EGT		some available**

				WTKG >>> GTS		WTKG		much cap. available

						GTS		no capacity available		x

				GTS >>> WTKG		GTS		much cap. available

						WTKG		some available***

				* valid for IP1; at IP2 EGT side fully booked, GTS confidential
    (cf. Fig. 11 -  Fig. 14)

				** incomplete data

				*** partly with limited assignability
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