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For Operators
, Competent Authorities and network users

Guidance on less than 3: Confidentiality in relation to Regulation 1775/2005 (The ‘Gas Regulation’)

Cover note to final version of guidance note
Introduction

The Regulatory Coordination Committee (RCC) of the ERGEG North-West gas regional initiative (NW-GRI) published an initial draft of its guidance for operators, competent authorities and network users on exemption applications to restrict publication of information under the “less than 3 rule” of Article 6.5 of the Gas Regulation.  The RCC received 5 responses to the initial draft from network users and network operators – all of which generally supported the development of the guidance.  
This note explains the main changes that have been made to the draft guidance in the light of these responses.  A final version of the guidance is attached.

“Implementing” and reviewing the guidance note

It is important that the guidance note is followed by all parties – network users, competent authorities and network operators – to help ensure that the process for assessing exemption applications is effective; that decisions are based on objective evidence and that, where possible, steps are taken to publish information in some firm even where there are less than 3 users.

Although the guidance note is not legally binding its implementation will be reviewed over the coming months by the RCC – all regulators in the region will be expected to take appropriate steps to ensure that the guidance note is being followed.  The guidance note should be used in all instances of applications for less than 3 from 1 November 2007.  

It is also important that the guidance can evolve over time as experience and lessons are learned from the assessment of less than three applications – for example to gain a better understanding of what constitutes real problems for commercial confidentiality and identifying potential solutions so that information can still be published.  The RCC will review the operation of this note 6 months after it comes into use – including consulting stakeholders in a transparent process.

Main changes to the guidance note

	Respondent
	Suggestion
	RCC view

	Centrica
	The obligation to consult users is made obligatory and the consultation should be placed on the operators’ website as soon as the notification is received from the network user. 
	As the guidance note is non-binding it cannot place an obligation on operators to consult.  Nonetheless we would expect the operators to always undertake a consultation.
Although the view of other users with capacity contracted at the point are important so are those of potential other market participants and reasonable steps should be taken to inform them that an application has been received and to forward any views on to the competent authority.
It would not be appropriate to specify the means of consultation by the operator – but it should be transparent and effective and create no barriers for stakeholders to put their views forward.
This has been reflected in changes to the guidance note at 1.4 and 2.6.

	Gasterra
	Should allow for a decrease in network users as well as increase.
	Accept this change. 
Where the numbers of network users falls to less than 3 it would not be appropriate to restrict the possibility to apply for a less than 3 exemption.

This has been reflected in changes to the guidance note at 1.6.

	Gasterra
	Suggest that it should be made clear that the network operator should not publish information in the intervening period that an application is being considered.
	Accept this change. 

This has been reflected in changes to the guidance note at 1.2.

	Gasterra
	Suggest that if there is information that the network users wants to keep confidential from the network operator it should forward this directly to the compete authority.
	Accept this change.

This has been reflected in changes to the guidance note at 1.3.

	GRTgaz
	It would be good to confirm how to deal with interconnection points where information could be published on one side of the border but not the other.
	Accept this change.  
It is important that there is effective coordination between regulators where appropriate for dealing with less than 3 exemption request that cut across more than one regulatory jurisdiction.  The RCC for the North-West region has developed a MoU for better regulatory coordination in the region.  It is proposed that if needed, this provides a framework for dealing with cross-border issues from a regulatory perspective.

This has been reflected in changes to the guidance note at new 2.7

	GRTgaz
	Insert “automatically withdrawn” at 1.6 as the Gas Regulation states that where there are more than 3 users, data must be published.
	Accept this change.

This has been reflected in changes to the guidance note at 1.6.

	GRTgaz
	1.4 needs aligning with the annex and insert “made by the shipper” at 2.9.
	Accept this change

This has been reflected in changes to the guidance note in the Annex and at 2.11.

	National Grid and GTS
	The network user should notify the operator and competent authority at the same time of a potential less than 3 issue.
	Early notification to the competent authority would allow arrangements to be put in place to deal with the full application in advance of its submission.

This has been reflected in changes to the guidance note at 1.1.

	Centrica
	Support the inclusion of secondary capacity users for the purpose of calculating the number of network users but suggest that this does not include users who have agreed sub-let arrangements.
	Accept this change

Where a network user has sub-let capacity of another network user and is a separate legal entity to the original capacity holder then it should be included in the number of network users for the purpose of assessing the less than 3 exemption application.  If operators are not informed about capacity transfers then this should be taken into account.
This has been reflected in changes to the guidance note at 1.5 and 2.6.

	Centrica
	It is important that the definition of network user is not limited to long term capacity holders.
	Accept this change

The definition of network user should include holders of all forms of capacity.

This has been reflected in changes to the guidance note at footnote 3.

	Centrica
	Suggest that if a renewal exemption request is submitted it should be automatically assumed that it will be granted by the competent authority without re-examining all the evidence.
	Accept this change

It is important that the network users have an option to respond to a potential exemption renewal- therefore once the  competent authority has indicated that it intends to renew exemption (by “announcing” it on its website) it should allow 14 days for other network users to submit substantial evidence as to why the renewal should not be granted.  If nothing is submitted in that time period then the renewal will be provided for the time specified by the competent authority.

This has been reflected in changes to the guidance note at 2.11.  

	Centrica
	Would prefer the use of data ranges rather than non-quantitative traffic lights for ways of publishing information even where there are less than 3 users.   Also any level of aggregation must be appropriate and approved by the regulator. 
	Accept this change

The list in the original annex was not meant to be exhaustive – but provide suggestions as to what could be done to mitigate the impact of restricting publication of information where there are less than 3 users. 

It is also important that the level of any data aggregation is only as high so as to protect the commercial confidentiality of users in a less than 3 situation.

Given that the exemption request is assessed by the competent authority it will also decide on what steps can be taken to mitigate the impact of restricting publication where there are less than 3 users.

This has been reflected in changes to the guidance note at Section 3.

	Gasterra
	Suggest that in making in communicating its decision on whether to grant an exemption (including the reasons for the decision) the competent authority should not reveal any commercially confidential information. 
	Accept this change

It is important that any communication by the competent authority regarding its decisions do not impinge on the commercial confidentiality of network users.
This has been reflected in changes to the guidance note at new 2.10.

	Gasterra
	Suggest that it may be possible, in situation where there are 2 network users, for each of them to gain insights to the commercial position of the other user (even if other market participants cannot) if information on flows and capacity utilisation is published. 
	Accept this change

This has been reflected in footnote 4 in the Annex.


Some suggested changes not taken into account
	Respondent
	Suggestion
	RCC view

	GRTgaz
	If there are less than 3 users the operator could ask the users if they agree to the publication of the information – after x working days, if the operator has not received an answer, the data would be published
	Reject this change

There should not be a responsibility on the TSO to notify/inform network users when there may be a situation of less than 3 users.

The onus should be on the network user to notify to the TSO if it believes it is in a less than 3 situation and wants to constrain publication of information.
Also, steps are being taken to publish more detailed information on the network points at which there are exemptions in place or that are being assessed by the competent authority.  The guidance note indicates that the competent authority should identify in its decision (subject to not revealing commercially confidential information) the points for which the exemption has been granted. 

	Gasterra
	Operators should notify network users if there are less than 3 users
	Reject this change

As above

	Gasterra
	Do not see the need for other network users to be consulted by the operator before the exemption application is submitted to the regulator
	Reject this change

Consultation of other network users (including potential users) is an important part of the process as they may have views about whether the publication impacts on confidentiality and/or ideas about how to make sure that information is still published in some form.

	National Grid
	Should applications be made on a provisional basis.
	Reject this change

Applications should not be made on a provisional basis to an operator – they should be submitted when the network user believes that there is an issue of less than 3.

	Bord Gais
	What is the basis of consultation for the network operator.
	Reject this change

As stated above it would not be appropriate to specify the exact form of consultation as this may be differ across markets – although it should be transparent and create no barriers to other network users expressing their views.

	Centrica
	Concern that inclusion of secondary capacity in network user could create disincentive on primary holders from releasing capacity and would like an obligation placed on them not to withhold capacity for this reason. 
	Reject this change

If capacity is unused by primary holders there should be effective UIOLI arrangements in place to ensure that the capacity is offered to other potential users.  Therefore no explicit requirement should be included in this guidance note for this issue.

	Centrica
	Strongly prefer that once the number of users is 3 or more that there is a permanent requirement to publish information even if the number of users falls to less than 3 in the future.
	Reject this change

If the number of users falls to less than 3 at some point in the future then it would not be appropriate to restrict the possibility of the network users to apply for an exemption.

	Gasterra
	Suggested that long/short term capacity bookings do reveal commercial information and therefore this should be altered.
	Reject this change

The relevant text in the guidance note covering this issue was taken from the Commission’s interpretive note on transparency that was presented at the Madrid Forum in February 2007.  It is important that the guidance note is consistent with this.

	Centrica
	Suggest that a time limit be placed on the network user to submit information to the operator or competent authority.
	Reject this change

There is already an overall time limit of 1 month (unless a longer time period is specified by the competent authority) by which the operator must forward all relevant documentation to the competent authority – which would therefore include the timing by which the network user must prepare its application.

	Centrica
	Suggest that additional guidance be given to network users about the information that they should include in their exemption application.
	Reject this change

There is already some guidance on what the network user should include – the list is not meant to be exhaustive – and the responsibility for identifying what information is needed to support its case should rest primarily with the network user.
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Introduction

The Gas Regulation (Article 6.5) indicates possible situations where the publication of information could impinge on the commercial confidentiality of market participants – namely where less than three network users have contracted for capacity at the same point.  In such a case, the operator has to seek authorisation from the competent authority to not publish the relevant information.

This note serves as guidance to Operators, network users and competent authorities in the North-West region of ERGEG’s gas regional initiative in relation to such “exemption applications” and should be used in all such instances from 1 September 2007. It draws from the Gas Regulation and the draft Transparency interpretive notes presented to the 12th Madrid Forum in February 2007 by the European Commission and on ideas presented at the April 2007 Dublin workshop meeting.  

It is important that this note can evolve over time as experience and lessons are learned from the assessment of less than three applications – for example to gain a better understanding of what constitutes real problems for commercial confidentiality and identifying potential solutions so that information can still be published.  The RCC will therefore review the operation of this note 6 months after it comes into use.

1.
Guidance to Operators and network users

1.1 If a network user wants to limit publication of information in any form due to there being less than 3 network users it must set out its request in writing to the Operator.  The network user should also notify the competent authority (at the same time) that it has submitted a request to the network operator,
1.2 The Operator must then forward the full application for non-publication from the network user (including all relevant details) within 1 month.  In the intervening period the Operator shall not publish the information.

1.3 The application from the network user can only be considered if there are less than 3 network users at that point and at least one has notified the Operator that publication of data would impinge on commercial confidentiality.  The application of the network user must include substantiated reasons why publication of each piece of information would impinge on its commercial confidentiality.  If there is information in its application that the network user wants to keep confidential from the network operator it can forward this information directly to the competent authority within the specified time period.
1.4 The Operator should take appropriate steps to consult other network users who have contracted for capacity at the same point as where the application not to publish information is requested.  The Operator should also take reasonable steps to inform other market participants that it has received a request from a network user not to publish information and for which point (e.g. by publishing a notice on its website).  Steps taken by the network operator to consult other network users and inform market participants should be transparent and create no barriers for interested parties to submit their views. Any responses from other network users and other market participants must be included in the application that is forwarded to the competent authority.

1.5 The application to the competent authority must include the following details: 

· the number of network users at the point for which the exemption is requested.  The number of network users
 is not limited to the primary market but should include those in the secondary market and those who have sub-let capacity where the Operator has been notified of the transfer of contracted capacity

· how the publication of the data will impact on the network users commercial position and/or confidentiality, including any supporting documentation from network users.  The burden of proof must be with the network user to substantiate the reasons why publication of each piece of information would impinge on its commercial confidentiality.  This should include the materiality of the impact of publishing the information on the commercial position of the network user; any other ways that the network user would be disadvantaged and the impact on competition.

· If the confidentiality issue is considered to be contractual the network user must include, in its application, the details of the contract that the publication of the data would contravene.

· a proposal, where relevant, for how the information could be published in some form without impinging on the commercial confidentiality of the network user should also be provided in the application – using Section 3 of this note as guidance

· The network user must state the period of time for which the exemption is being requested.  This should not usually exceed one year.
1.6 The exemption, if granted by the competent authority, will expire at the end of the agreed period or the date at which the number of network users extends to three or more.  The Operator must notify the competent authority when the number of users extends to 3 or more without any unreasonable delay.  Once there are 3 or more users the exemption will be automatically withdrawn by the competent authority.  Once the exemption has expired or been withdrawn the specified information must be published by the Operator.  If there is any delay between the expiry of the exemption and the specified information being published the competent authority can require that any “outstanding” information is published.  The withdrawal of an exemption does not preclude the possibility of granting one in the future if the number of network users subsequently falls below 3.
1.7 The Operator cannot be considered liable for publishing information that the competent authority considers is not confidential and/or that is defined in the Gas Regulation. 

2. Guidance to competent authorities 

2.1 The competent authority will make decisions on a case-by-case basis in a timely manner. In making its decision the competent authority has to take into account the need to respect legitimate commercial confidentiality and the objective of creating a competitive internal gas market.  There are circumstances where the benefits of creating competitive internal gas market are not outweighed by those of commercial confidentiality and as such information should be published – these are identified in the Annex to this note.

2.2 Once the competent authority has been notified of a request for an exemption by a network user not to publish information it should set a deadline by which the full application must be submitted.  This should be no more than 1 month unless there are exceptional circumstances which must be agreed by the competent authority.
2.3 If the request is not complete or sufficiently clear the competent authority can refuse the application and it can require that the Operator publish the information for which the request for non-publication is submitted.  The competent authority can require further details from the network user and/or Operator before granting or refusing the request.

2.4 The competent authority should normally decide within 1 month of receiving the full application whether it will grant the exemption.  If the competent authority requires additional time to assess the application (including where it requires further information from the network user and/or Operator) it can extend the period for decision.  Where this is the case, the competent authority should notify the market (e.g. via its website) indicating when it expects to make a decision.
2.5 If the competent authority does not grant the exemption it should require that any relevant information that has not been published by the Operator in the intervening period should be made public by the Operator without any unreasonable delay.
2.6 Applications can only be considered for a point where there are less than 3 network users. The number of network users is not limited to the primary market but should include those in the secondary market and those that have sub-let capacity where the Operator has been notified of the transfer of contracted capacity.  In assessing the application the competent authority can also take account of whether other network users have been consulted by the network operator and that other market participants have been informed.  Any responses should be considered as part of the evidence for assessing the application.  If the TSO has not consulted other network users, and the competent authority considers that this is necessary, it can request that the network operator take appropriate steps to consult network users according to the timings specified in this guidance note.  If the competent authority makes such a request the overall timetable for submission of the exemption application would be “reset”.   
2.7 If the exemption application applies to an interconnection point that crosses the jurisdiction of more than one competent authority it is important that there is effective regulatory coordination in terms of the process for assessing the application and the decision that is taken.  The Memorandum of Understanding signed by all regulatory authorities in the North-West gas region provides a framework, if needed, for dealing with cross-border regulatory issues. 
2.8 Information on capacity can be considered confidential if it reveals sensitive information on the commercial position of market participants. This could be the case if the information on what (kind of) customers are served by the shipper, what the shippers portfolio is to provide the gas for specific customers, or what the prices are in the shippers portfolio.
2.9 Exemptions should be granted for the shortest period of time needed to maintain the commercial confidentiality of the user and usually for no longer than one year.  In deciding on the appropriate period of time the competent authority will need to consider the evidence submitted to it by the Operator and the need to balance the interests of commercial confidentiality against those of achieving a competitive internal gas market.  If an exemption is granted for more than one year the reasons for doing so must be set out by the competent authority.
2.10 In communicating its decision on whether the application for an exemption has been granted or not, the competent authority must not reveal any commercially confidential information relating to the applicant or other parties.  

2.11 An extension to the exemption can be granted by the competent authority if a formal request is submitted by the network operator, upon request of the network user.  In such circumstances the competent authority must be satisfied that there have been no changes in the circumstances underlying the original application which mean that the reasons for non-publication are no longer valid.  The competent authority can publish on its website its intention to grant an exemption and allow at least 14 days for market participants to submit substantiated evidence why the exemption should not be granted.  If an extension is granted the competent authority must publish the fact on its website (including identifying for how long the extension is grated for).   

2.12 For small periods of time (less than 1 month) the information might not be essential to justify commercial confidentiality and the objective of creating a competitive internal gas market should be given more weight.

2.13 If the regulatory authority decides to grant the exemption it must publish a document stating the reasons for its decision, the period of the exemption and, if applicable, any steps that should be taken to publish information in a form that will not impinge on the commercial confidentiality of users.  The document should also indicate the points for which the exemption is being granted.  This document should be made available through appropriate channels to all market participants.

2.14 The competent authority has the right to review the exemption if it considers that there are significant changes in the facts underpinning the original exemption application. Any decision to revoke an exemption should be notified to the relevant parties and should be substantiated by the competent authority.

2.15 Annex 1 provides a list of data that is unlikely to be considered for an exemption as indicated in the European Commission’s Transparency interpretive notes. 

3.        Proposed solutions to ensure publication of data is useful to the market

In addressing the issue of confidentiality/commercial sensitivity it is important to identify potential solutions that, even where a request under less than 3 is granted by the competent authority, information can still be published in some way that will not impinge on commercial confidentiality.

The Gas Regulation (Article 6) states that if an exemption is granted the available capacity shall be published without indicating the numerical data that would contravene confidentiality.   

There are also other ways of ensuring that information is published without impinging on the commercial confidentiality of users. These should be considered by both the Operator in the application it submits and by the competent authority in deciding whether to grant or refuse the request. 

· In respect of interruptible and firm capacity the Operator could disclose only the remaining capacity available - rather than the amount booked and the number of shippers. 

· The Operator could potentially publish information in some aggregated form – either for all users at the relevant point or for more than one point on the network (e.g. within the same balancing zone).   The level of aggregation should be minimum level consistent with maintaining the commercial confidentiality of the user.

· Storage: Information about the physical operation (even if there is only one user) may not reveal information that impinges on the commercial position of users if some virtual storage has also been sold

· Transit capacity – information about physical operation may not reveal information that impinges on the commercial position of users if some gas swaps or virtual capacity has been sold
· The operator could publish data ranges rather than specific numbers and/or use some form of quantitative based “traffic light system”
Annex 1 : Publishing information – some suggestions 
a) Capacity booked. Long-term capacity bookings do not reveal commercially sensitive information since they are not directly related to nominations. For short-term services, like day-ahead and week-ahead, capacity booked is neither commercially sensitive since it does not reveal substantial information due to the short period of the booking.

b). Firm and interruptible available capacity should always be published as it can never impinge on commercial confidentiality of network users.

b) Historical maximum and minimum monthly capacity utilisation and annual average flows is only confidential in case of one user
, as it is only in this case that such information can reveal market sensitive information on the user’s portfolio.

c) When the same level of confidentiality can be obtained by the operator by not disclosing information on the number of network users, this is preferable over not publishing information on capacity.

d) Interruptible capacity.  The TSO should always publish information on the likelihood of interruption.

e) Where a pipeline is operated by TSOs (cross-border pipe) such that a network user can book capacity/flow gas through both TSOs – then no exemption should be granted (even for flow data) if there not less than 3 users connected to both systems as publication of information by both TSOs cannot reveal any confidential information

Annex 2: Process for exemptions under less than 3
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Network user requests that the Operator does not publish information due to less than 3 and copies the request to the competent authority





Operator forwards full application from network user to competent authority within 1 month








Network user can send substantiated reasons and supporting documents directly to competent authority if preferred for confidentiality reasons





Operator shall consult market participants on the request from the network user not to publish information under less than 3 (minimum of 14 days)





Operator includes any responses from market participants in the full application it forwards to the competent authority





Competent authority decides on whether to grant or refuse the application from the network user within 1 month unless longer if notified to the market





Competent authority grants the exemption for a specified period of time or until there are 3 or more users and indicates the form in which the data will be published. 





Competent authority does not grant the exemption and requires that any relevant information not published in the interim is made public








� LNG operators, Interconnector Operators, SSOs and TSOs


� LNG operators, Interconnector Operators, SSOs and TSOs


� The definition of capacity holder is not restricted to those that hold long term capacity rights.


� It may also be possible that where there are 2 users – each may be able to discern confidential information about the other user’s position even if other market parties cannot.  This should be taken into account.





